ARUNDo          DONAX ERADICATION AND

COORDINATION PROGRAM sub-RA AGREEMENT

THIS AGREEMENT (“Contract”) is made and entered into as of the ______ day of _____________, 2005, by and between the SONOMA ECOLOGY CENTER, hereinafter referred to as “SEC,” whose mailing address is P.O. Box 1486, Eldridge, CA 95431, and the (name) _______________________________________, hereinafter referred to as “SUBCONTRACTOR),” whose mailing address is _______________________________________________________________________. 

TERMS



NOW, THEREFORE, SEC and SUBCONTRACTOR agree as follows:

I.
General Information

1.1    Introduction

SEC is the administrator of the Arundo donax Eradication and Coordination Program (“Program”). On June 22, 2005 (executed Recipient Agreement date), SEC received a fully executed Recipient Agreement (RA), (#ERP-02D-P68) for the Eradication and Coordination Program, Phase II, from GCAP Services, Inc. (Client), who is operating on behalf of the California Resources Agency to implement this California Bay-Delta Authority’s (CBDA) Ecosystem Restoration Program Recipient Agreement. Under this RA, SEC will provide general administrative support and guidance to assist SUBCONTRACTOR in successfully fulfilling eradication goals and complying with the requirements of the RA. These requirements are a condition of the RA and shall be fulfilled for SEC and SUBCONTRACTOR to be reimbursed for costs associated with funded eradication work.

1.2     Time Period of Contract

This Contract shall commence on the effective date written in above and expire on March 14, 2008, unless terminated earlier as provided herein below.

1.3     Dispersal of funds 

Reimbursement for expenditures is contingent upon receipt of invoices, copies of expense receipts for all items $500 and above, and required reports. Additional documentation as referenced in Appendix A, Exhibit B, Section II may be required, and therefore SUBCONTRACTOR must maintain these records. Progress reports and new surveying and monitoring data shall be submitted quarterly. Eradication work funded by this Program shall be implemented and related restoration sites shall be monitored at least once per year and a report submitted by the quarterly due date in which the monitoring occurs. Funds for eradication will not be released until the SUBCONTRACTOR submits a completed Eradication Plan and SEC approves it. 

After SEC has approved SUBCONTRACTOR’s Eradication Plan, SEC will reimburse SUBCONTRACTOR for its allowable expenses as provided in Section III of this document.   Upon receipt of quarterly invoices, expense receipts, progress reports, and budget reports from SUBCONTRACTOR, SEC will process and submit to GCAP within thirty (30) days an invoice that includes SUBCONTRACTOR’s invoice amount. Reimbursement will then be made to SUBCONTRACTOR within thirty (30) days of SEC’s receipt of payment from the funder.  Estimated time for SUBCONTRACTOR to be reimbursed is between 50 to 75 days from the time SEC invoices are submitted to GCAP.  

Eradication work funded by this contract is defined as work associated with specified Arundo eradication, including Eradication Plan preparation, weed surveys, weed treatments, and followup monitoring and retreatment. If necessary, the costs required to administer this work, including progress and budget report preparation, may also be included. Although native plant revegetation is recommended and may be required by regulatory agencies, the funds under this contract cannot be used for revegetation. We recommend that administration, overhead, and revegetation costs be used to fulfill the required cost-share (Section III). 

As a requirement of the Recipient Agreement, a ten percent (10%) performance retention shall apply to all reimbursements. As outlined in Exhibit B, Section II.F, the State shall withhold from SEC’s invoice an amount equal to ten percent (10%) of that payment. Disbursement of the ten percent (10%) retention shall be made upon completion of the project and Grantee’s (SEC’s) compliance with project closure requirements as specified by GCAP. Upon SEC’s receipt of the ten percent (10%) retention from funder, SEC shall reimburse SUBCONTRACTOR within thirty (30) days for the remaining ten percent (10%) of its expenses.

1.4
Reports and field data collection

SEC will provide SUBCONTRACTOR with guidelines for developing an Eradication Plan, and help if requested to ensure that the plan meets program requirements and is approved. SEC will also provide SUBCONTRACTOR with forms or guidelines for all required reports, including quarterly progress reports. These forms and any updates to them shall be completed by SUBCONTRACTOR, who will provide the resulting reports and data to the SEC in the manner described in the guidelines, using email and digital formats whenever possible. SUBCONTRACTOR may provide comments and feedback on these support materials to SEC at any time, and SEC will make every effort to make them as helpful and easy-to-use as possible. 

1.5
 Meetings

SEC shall meet with SUBCONTRACTOR twice per year for site visits and eradication support. SUBCONTRACTOR agrees to meet with SEC representative(s) at SUBCONTRACTOR’s eradication site to inspect work and jointly review project progress. SUBCONTRACTOR’s representative(s) shall attend a minimum of three out of four quarterly Steering Committee meetings per year for three years.

1.6
Assistance and support

SEC shall be available to assist SUBCONTRACTOR with developing and implementing the Eradication Plan and in meeting RA requirements. 

1.7 Modification Procedures

Modifications to this Contract may be proposed by either party and shall become effective upon written agreement of all parties. Work completed prior to approval of a modification is done at SUBCONTRACTOR’s risk, without expectation of reimbursement.

II.
Eradication Plan

SUBCONTRACTOR shall provide SEC with a completed Eradication Plan.  SEC shall provide SUBCONTRACTOR with an Eradication Plan Packet consisting of instructions, a set of forms, and useful information for developing the Eradication Plan. An Eradication Plan packet template and guidelines are available at: http://teamarundo.org/eradproject/planning_packet. An Eradication Plan that is properly executed, utilizing the provided template and guidelines, will be approved. Upon written approval by SEC, SUBCONTRACTOR may commence work. SUBCONTRACTOR shall conduct its work in accordance with the approved Eradication Plan. Any changes to that Plan must be approved by SEC.  

This plan shall include:

· Signed SubRA Agreement

· Project Description

· Site Survey Data

· Necessary Permits/Permissions

· Copy of Certificate of Insurance 

· Human Resources Information Form

· Cost Estimates (budget template provided)

· Monitoring Plan

· Restoration/Revegetation Plan (if applicable) 

· Implementation

2.1
Project Description

As part of the Project Description, SUBCONTRACTOR shall provide:

· Overview of eradication/restoration project, including history, background, and list of cooperating groups

· General summary of plan, including location and rationale, land-use types, and characteristics of area. Include streams and tributaries and relationship to watershed.

· A list of project goals and an approximate schedule of planned work. Include the areal extent of weeds to be removed, the species targeted for removal, and the extent of revegetation planned.

· A description of proposed eradication and restoration methods, and reasons for choosing them. This should also include methods for addressing needs of sensitive species (i.e., timing of eradication and herbicide application; a botanical survey if needed) and a plan for processing or disposing of cane slash (biomass).

· Names of eradication contractor and license number, and pesticide applicator and certification number.

2.2
Site Survey Data 

SUBCONTRACTOR shall monitor results of eradication and restoration work using the provided Weed Information Management System (WIMS) database, enter data into the database, and shall send the resulting data to SEC on a quarterly basis when progress reports are due. The database shall be used to document kill-rate, regrowth and retreatment, as well as other information. Monitoring shall also include photo documentation of vegetation before and after eradication and also before and after passive and active revegetation. 

SEC shall use data collected by SUBCONTRACTOR to compare efficacy of eradication and restoration methodology. This data shall also be used to estimate the region wide reduction of Arundo and determine the Project’s overall success. 

The Weed Information Management System (WIMS) database, which shall be provided by SEC to SUBCONTRACTOR, includes:

· Eradication site area descriptions (Area Survey)

· Weed assessments including characteristics of Arundo (height, health, size of infestations in area (Weed Occurrence)

· A map showing stream and Arundo locations – GPS points or polygons
Sample maps are available at: http://teamarundo.org/eradproject/sample_maps. 

· Photo-documentation – Ground and/or aerial photos of site
2.3
Necessary Permits                                                                                                                                                                   

It is SUBCONTRACTOR’s responsibility to ensure that the eradication involved in the Project complies with all applicable federal, state, and local environmental laws and regulations (including CEQA and NEPA). Until programmatic permitting is completed in Phase 2 of the Program, SUBCONTRACTOR is responsible for obtaining all applicable federal, state, and local permits, documents, and approvals for work to be performed under this Contract. SUBCONTRACTOR shall submit to SEC copies of all final permits, documents, and approvals necessary for the project prior to undertaking any work requiring such permits, documents, and approvals.

If work is to take place on property not under the control of SUBCONTRACTOR, SUBCONTRACTOR shall secure written consent from the landowners and submit copies of consent to SEC before commencing work.
2.4
Human Resources Information

SUBCONTRACTOR shall provide:

· Names and contact information for project lead and other staff assigned to eradication project including direct supervisor of project lead and bookkeeper.

· A list of organizations, agencies, and groups cooperating with SUBCONTRACTOR 

in Arundo eradication, and their contact information.

· A list of in-kind resources available to Program: volunteer time, public agency staff hours, donated materials and equipment.
2.5
Cost Estimates


SUBCONTRACTOR shall provide a budget using the template provided in the Eradication Plan packet. In addition to standard costs, the budget shall include total value estimates, for the three-year Project period, of the following:

· Cost-sharing categories: 1) volunteer labor, 2) donated  (in-kind) services, 3) donated equipment, 4) donated supplies, and 5) additional eradication funding sources

· Cost of required permits

· Cost of contracted work

2.6
Monitoring Plan
Subcontractor agrees to use the Surveying and Monitoring Protocols established by Team Arundo del Norte, and which the SEC has adopted as the standard for its program. Partners shall review the Monitoring Plan provided and agree to use the plan, protocols, and database provided by SEC. 

2.7
Restoration/Revegetation


If SUBCONTRACTOR plans to do restoration and/or revegetation after eradication, SUBCONTRACTOR shall provide a plan, and SEC’s approval of the plan is required. SEC shall provide guidelines and a sample plan. 

2.8 
Implementation
SUBCONTRACTOR shall implement the approved eradication plan and complete that portion of eradication implementation that is funded by this agreement. Modifications to the eradication plan shall follow the agreement modification procedures outlined in Section 1.6

III.
REPORTING AND BILLING SCHEDULE

SUBCONTRACTOR shall submit invoices, new data, written progress reports, and budget reports quarterly to SEC quarterly by the 15th day of March, June, September, and December. New data includes weed survey, treatment, and monitoring information. Progress reports shall include project planning as well as implementation activities. SUBCONTRACTOR shall use the progress report template provided by SEC. Progress reports shall be submitted to SEC quarterly whether progress was made in all categories or not, and whether invoicing or not. Budget reports shall include not only reimbursable costs, but also cost-share and in-kind contributions including: volunteer labor hours, donated services, equipment, supplies, and other funding sources. 

Over the three-year Project period, SUBCONTRACTOR shall provide cost-share funds and in-kind donations amounting to $_________________, equivalent to 34% of SUBCONTRACTOR’S total RA award of  $______________  for the eradication program.

SEC shall provide templates for progress reports and budget reports.

Date Due
Task
3/15, 6/15, 9/15, & 12/15
Invoice, progress report, and budget report are due on quarterly basis. Invoices without required backup, up-to-date progress reports, and budget reports will not be processed.

Within 6 months after
Eradication Plan is due before commencing eradication 

Contract signing
work. SEC’s approval of the Eradication Plan is required.

IV.
INDEPENDENT CONTRACTOR

SUBCONTRACTOR’s relationship to SEC under this Contract is that of an independent contractor. SUBCONTRACTOR shall use its own methods in performing its services, free from any supervision or direction by SEC. Personnel retained or assigned by SUBCONTRACTOR to perform services covered by this Contract shall at all times hereunder be considered as agents or employees of SUBCONTRACTOR and not as agents or employees of SEC. 

SUBCONTRACTOR shall provide SEC copies of all signed contracts with contractors retained to perform services covered by this Contract.
V.  INSURANCE


SUBCONTRACTOR represents that it now carries, and during the terms of this Contract will continue to carry, at its sole cost, the following insurance policies or their equivalent in coverage or self-insurance: Comprehensive General and Contractual Liability (including Pollution coverage), Comprehensive Automobile Liability (if applicable), and Worker’s Compensation, in the following amounts: 

	Type of Insurance
	Limits of Liability

	
Comprehensive General Liability

     General annual aggregate limit

     Pollution Liability

     Each occurrence limit

Comprehensive Automobile Liability

(Bodily Injury and Property Damage)

Worker’s Compensation and Employer’s Liability


	
$ 2,000,000

$ 1,000,000

$ 1,000,000

$ 1,000,000 combined single unit

Statutory Limits

$ 1,000, 000 each accident

	
	


Subcontractor shall add SEC as an additional insured under the applicable policies or self-insurance. Subcontractor shall provide SEC with a declarations page showing SEC has been named as additional insured under the policies held by subcontractor.

If SUBCONTRACTOR hires a SUB-SUBCONTRACTOR to perform requirement of this contract, the contractor hired shall carry Worker’s Compensation, liability, and automotive insurance for services provide by the contracted party to SUBCONTRACTOR. To the extent it is reasonably possible, SUBCONTRACTOR shall require its SUB-SUBCONTRACTORS to have liability insurance with the coverage described above, which insurance shall name SUBCONTRACTOR and SEC as additional co-insureds.

VI.     INDEMNIFICATION

6.1
SUBCONTRACTOR shall perform the services, specified within this Contract, in accordance with customarily accepted good and sound professional practices and procedures.


6.2
To the fullest extent permitted by law, SUBCONTRACTOR shall indemnify and hold harmless SEC and the State of California and their respective board members, officers, agents and employees from and against all claims and actions, and all expenses, including but not limited to attorney fees, incidental to such claims or actions, based upon or arising out of damages or injuries to persons or property caused by the negligence, gross negligence, willful misconduct, or breach of any provision of this Contract by SUBCONTRACTOR or anyone acting under its direction or control or in its behalf in the course of its performance under this Contract; provided that SUBCONTRACTOR’s aforesaid indemnity and hold harmless agreement shall not be applicable to any liability based upon the willful misconduct or sole active negligence of SEC or its officers, agents, or employees or any act for which indemnity is not permitted by law. 

VII.
NON-ASSIGNMENT
SUBCONTRACTOR shall not assign its rights or obligations under this Contract without SEC’s prior written consent. SEC, by signing this Contract, acknowledges and gives its consent to SUBCONTRACTOR’s use of ________________, or another contracted party for performance of ____________________________(type of work) under this Contract.
VIII.
TERMINATION

8.1
This Contract will continue in effect until the date of termination unless terminated earlier by either party upon sixty (60) days written notice to the other party.   Unless a later date is specified, termination shall be in effect at the end of the sixty (60) day notification period. Any such termination, however, will not terminate either party’s obligations under Paragraph 6.2 hereof.

8.2.
SEC shall have the right to terminate SUBCONTRACTOR’s services at any time by giving notice in writing to SUBCONTRACTOR. SUBCONTRACTOR will not be entitled to payment for any cost related to the terminated part of services covered by this contract and incurred after the effective date of termination except for costs directly related to work performed by SUBCONTRACTOR in terminating; provided that such work is authorized in advance by SEC’s representatives. 

8.3.
SEC reserves the right to reassign obligations of SUBCONTRACTOR and the funds necessary to cover these costs if SUBCONTRACTOR does not complete obligations by the agreed upon schedule. SEC will provide SUBCONTRACTOR thirty (30) days written notice of reassignment. A reassignment may be temporary and does not constitute termination of Contract.  

IX.
FORCE MAJEURE 

Any delays in or failure of performance by either party under this Contract shall not constitute default hereunder and neither party shall be liable to the other for failure to perform its obligations hereunder if and to the extent that such failure to perform is caused by or results from force majeure, which shall be defined to be causes or occurrences beyond the control of the party affected, including, but not limited to, acts of governmental authority, acts of God, strikes or other concerted acts of workmen, unavailability of labor or materials and operating equipment, fires, floods, explosions, riots, war, rebellion, insurrection, and sabotage; provided, however, that the party whose performance is delayed shall have given notice and full description of the cause of the delay in writing to the other party as soon as possible after the occurrence of the cause relied on by it. 

X.
Official Address

The address of each party hereto, until further notice to the other party, is as follows:

Sonoma Ecology Center
P.O. Box 1486

Eldridge, CA 95431

707-996-0712, ext. 103

Fax: 707-996-2452

Email: mnewhouser@vom.com

SUBCONTRACTOR: 

Mailing Address: 

City/State/Zip: 

Phone: 

FAX: 

Cell: 

E-mail:

Notice, written statements, and payments hereunder shall be deemed to have been given when mailed postage prepaid by certified or registered mail to the party entitled thereto at its above address, or at such other latest address as it may designate in writing to the other party for this purpose.

XI.
GOVERNING LAW
The interpretation and construction of this Contract, and all matters relating hereto, shall be governed by the laws of the State of California.

XII.
RECIPIENT AGREEMENT TERMS AND CONDITIONS

The following referenced provisions of the CALFED/CBDA Recipient Agreement No. ERP-02D-P68 are hereby incorporated herein by reference. All conditions and obligations imposed on SEC under these referenced provisions shall apply to SUBCONTRACTOR.   It is intended that these provisions apply to SUBCONTRACTOR in order to reflect the position of SUBCONTRACTOR as a subcontractor to SEC to ensure that SUBCONTRACTOR’s obligations to SEC and GCAP will enable SEC to meet its obligation under the Recipient Agreement.

In the event of a conflict between the applicable terms and conditions of the Recipient Agreement and this Agreement, including any modifications to the Recipient Agreement, the Recipient Agreement shall govern.

Flow-down Provisions from the Recipient Agreement include the following (see Appendix A):

(a) Exhibit B, Section II:  Invoicing and Payment

(b) Exhibit C: Standard Terms and Conditions

(c) Exhibit D: Special Terms and Conditions

(d) Exhibit E:  Conflicts of Interest

XIII.
ENTIRE AGREEMENT

This Contract, including any exhibits or schedules attached hereto, constitutes the entire understanding between the parties hereto with respect to the subject matter hereof and cancels and supersedes all prior negotiations, representations, and agreements, either written or oral.  No changes, alterations or modifications to this Contract will be effective unless in writing and signed by the parties hereto.

IN WITNESS WHEREOF, the parties have caused this Contract to be executed in their respective names by their duly authorized representatives.


Sonoma Ecology Center


Name:



Signature: 



Title:



Date:



SUBCONTRACTOR

_______________________

Name: 


Signature: 


Title:



Date: 


APPENDIX A

Exhibit B, Section II:

INVOICING AND PAYMENT

II.
Invoicing and Payment

A.
Invoice Requirements:  State will disburse funds to Contractor upon: (i) receipt of an original invoice with supporting documentation and (ii) completion of work, or progress toward completion of work, and/or receipt of deliverables, including quarterly financial and programmatic reports.  Required supporting documentation includes an invoice breakdown by task and line item, including task and line item budget balances [see Exhibit B – Attachment 2 - Sample Invoice Format #1and #2].  Additional documentation such as payroll detail, receipts for equipment, travel [see Exhibit B - Attachment 3 – Travel Reimbursement Report] or general ledger information may be required.  

GCAP will not accept an invoice for which work has not been approved and will return the invoice as a disputed invoice to the Contractor/Grantee.

Payment shall be deemed complete upon deposit of the payment, properly addressed, postage prepaid, in the United States mail.  
B.
The invoice shall contain the following information:
1) The word “INVOICE” should appear in a prominent location at the top of the page(s);

2) Printed name of the Contractor/Grantee;

3) Business address of the Contractor/Grantee, including street address, P.O. Box or mailing address, City, State, and Zip Code;

4) The date of the invoice;

5) The Recipient Agreement number upon which the claim is based; 

6) The Contractor/grantee entity’s Tax Identification Number (TIN) 

7) An itemized account of the services for which the CBDA Program is being billed:


i. The time period covered by the invoice, i.e., the term “from” and “to”;

ii. A brief description of the services performed; 

iii. The total amount due less 10% retention (see paragraph F – Performance Retention) should be in a prominent location in the lower right-hand portion of the last page and clearly distinguished from other figures or computations appearing on the invoice;

iv. The total amount due shall include all costs incurred by the Contractor/Grantee under the terms of this agreement; and,

v. Original signature of authorized signatory for the Contractor/Grantee using preprinted letterhead invoices.


C.
Payment Schedule:  Contractor may submit invoices monthly, in arrears, only after receipt of notice of satisfactory completion of each phase or task.  Invoices shall be reviewed by GCAP, approved by CBDA staff, and paid by DWR.  Payments shall be made on undisputed invoices no more frequently than monthly, in arrears, after receipt and approval of a properly itemized invoice for completion of work as set forth in the Budget and Recipient Agreement Task Orders.  Invoices bearing the number of this Agreement shall be submitted to:

GCAP Services, Inc.

Attention: Susan Summers

1326 North Market Boulevard

Sacramento, CA 95834-1912

Payment will be made in accordance with, and within the time specified in Government Code Chapter 4.5, commencing with section 927.


D.
Disputes:  If there are any disputes regarding an invoice, GCAP shall notify Contractor within 15 calendar days of receipt of a properly submitted invoice.  Any disputed item will be subtracted from the invoice and the State will process the invoice for the undisputed amount.  Dispute resolution will follow the procedure outlined in Exhibit D, Special Terms and Conditions.


E.
Expenditure of Funds & Allocation Among Budget Items:  Contractor shall expend funds in the manner described in the approved project budget.  Any variance in the budgeted amount among tasks, or between line items within a task, requires pre-approval in writing by GCAP in consultation with CBDA staff.  The total amount of this Agreement may not be increased except by amendment of this Agreement.  

F.
Performance Retention:  In accordance with the requirements set forth in the State Contracting Manual, Section 7.33. B, the State shall withhold, from the invoiced payment amount to the Contractor, an amount equal to ten percent (10%) of that payment.  Disbursements shall be made on the basis of costs incurred to date, less ten percent of the total invoice amount.  Disbursement of the ten percent retention shall be made either (1) upon Contractor’s satisfactory completion of a discrete project task (ten percent retention for task disbursed); or (2) upon completion of the project and Grantee’s compliance with project closure requirements specified by GCAP (ten percent retention for project disbursed). 

Exhibit C:

STANDARD TERMS AND CONDITIONS

 

Approval: This Agreement is of no force or effect until signed by both parties.  Contractor may not commence performance until such approval has been obtained.

 

Amendment: No amendment or variation of the terms of this Agreement shall be valid unless made in writing, signed by the parties and approved as required. No oral understanding or Agreement not incorporated in the Agreement is binding on any of the parties.

 

Assignment: This Agreement is not assignable by the Contractor, either in whole or in part, without the consent of the State in the form of a formal written amendment by the parties approved by the State.

Audit: Contractor agrees that the awarding department, the Department of General Services, the Bureau of State Audits, or their designated representative shall have the right to review and to copy any records and supporting documentation pertaining to the performance of this Agreement. Contractor agrees to maintain such records for possible audit for a minimum of three (3) years after final payment, unless a longer period of records retention is stipulated. Contractor agrees to allow the auditor(s) access to such records during normal business hours and to allow interviews of any employees who might reasonably have information related to such records. Further, Contractor agrees to include a similar right of the State to audit records and interview staff in any subcontract related to performance of this Agreement.  (GC 8546.7, PCC 10115 et seq., CCR Title 2, Section 1896).

Indemnification: Contractor agrees to indemnify, defend and save harmless the State, its officers, agents and employees from any and all claims and losses accruing or resulting to any and all contractors, subcontractors, suppliers, laborers, and any other person, firm or corporation furnishing or supplying work services, materials, or supplies in connection with the negligent performance of this Agreement, and from any and all claims and losses accruing or resulting to any person, firm or corporation who may be injured or damaged by Contractor in the performance of this Agreement.

Disputes: Contractor shall continue with the responsibilities under this Agreement during any dispute.

 

Termination for Cause: The State may terminate this Agreement and be relieved of any payments should the Contractor fail to perform the requirements of this Agreement at the time and in the manner herein provided. In the event of such termination the State may proceed with the work in any manner deemed proper by the State. All costs to the State shall be deducted from any sum due the Contractor under this Agreement and the balance, if any, shall be paid to the Contractor upon demand.

 

Independent Contractor: Contractor, and the agents and employees of Contractor, in the performance of this Agreement, shall act in an independent capacity and not as officers or employees or agents of the State.

 

Non-Discrimination Clause: During the performance of this Agreement, Contractor and its subcontractors shall not unlawfully discriminate, harass, or allow harassment against any employee or applicant for employment because of sex, race, color, ancestry, religious creed, national origin, physical disability (including HIV and AIDS), mental disability, medical condition (cancer), age (over 40), marital status, and denial of family care leave. Contractor and subcontractors shall insure that the evaluation and treatment of their employees and applicants for employment are free from such discrimination and harassment. Contractor and subcontractors shall comply with the provisions of the Fair Employment and Housing Act (Government Code Section 12990 (a-f) et seq.) and the applicable regulations promulgated thereunder (California Code of Regulations, Title 2, Section 7285 et seq.). The applicable regulations of the Fair Employment and Housing Commission implementing Government Code Section 12990 (a-f), set forth in Chapter 5 of Division 4 of Title 2 of the California Code of Regulations, are incorporated into this Agreement by reference and made a part hereof as if set forth in full. Contractor and its subcontractors shall give written notice of their obligations under this clause to labor organizations with which they have a collective bargaining or other Agreement.

 

Contractor shall include the nondiscrimination and compliance provisions of this clause in all subcontracts to perform work under the Agreement.

 

Timeliness: Time is of the essence in this Agreement. 

Governing Law: This Agreement is governed by and shall be interpreted in accordance with the laws of the State of California.

Unenforceable Provision: In the event that any provision of this Agreement is unenforceable or held to be unenforceable, then the parties agree that all other provisions of this Agreement have force and effect and shall not be effected thereby.

Exhibit D:

SPECIAL TERMS AND CONDITIONS
Subcontracts:  Contractors are responsible for all subcontracted work. Subcontracts must include all applicable terms and conditions as presented herein. GCAP must approve all subcontracts and all amendments to subcontracts, unless the proposed subcontract was submitted to CALFED as part of the grant solicitation process.  Contractor must obtain at least 3 competitive bids for all subcontracted work; or comply with the provisions of Government Code section 4525 et seq. as applicable; or obtain State and GCAP’s approval for non-compliance with these requirements.

Dispute Resolution: Any claim that Contractor may have regarding the performance of this Agreement including, but not limited to, claims for additional compensation or extension of time, shall be submitted to GCAP within thirty days of its accrual.  GCAP and Contractor shall then attempt to negotiate a resolution of claim, in consultation with CBDA staff and process an amendment to this Agreement to implement the terms of any such resolution.  

Rights in Data:  All data and information obtained and/or received under this Agreement shall be in the public domain.  Contractor shall not sell or grant rights to a third party who intends to sell such product as a profit-making venture.  Contractor shall have the right to disclose, disseminate and use, in whole or in part, any final form data and information received, collected, and/or developed under this Agreement, subject to inclusion of appropriate acknowledgment of credit to the State or to the CBDA Program, and to all cost-sharing partners for their financial support.  Contractor must obtain prior approval from CBDA staff to use draft data. Permission to use draft data will not be unreasonably withheld.  CBDA staff will not disseminate draft data, but may make draft data available to the public upon request with an explanation that the data have not been finalized.

Acknowledgment of Credit:  Contractor shall include appropriate acknowledgment of credit to the State, the CALFED Program, the Resources Agency, the CBDA, DWR, and to all cost-sharing partners for their financial support when using any data and/or information developed under this Agreement.  

Standard of Professionalism:  Contractor shall conduct all work consistent with the professional standards of the industry and type of work being performed under the Agreement.

Cost-Share:  In the event the Contractor fails to secure the cost-share funds identified in its proposal, and as a result has insufficient funds to complete the project, the Contractor shall provide a report to GCAP identifying the funding deficit and the potential impacts to the project scope of services, task orders, and budget.  GCAP will report this information to CBDA staff.  Based on input from CBDA staff, the Agency may request GCAP to amend or terminate this Agreement.   

Force Majeure:  Except for defaults of subcontractors, neither party shall be responsible for delays or failures in performance resulting from acts beyond the control of the offending part.  Such acts shall included but shall not be limited to acts of God, fire, flood, earthquake, other natural disasters, nuclear accident, strike, lockout, riot, freight embargo, public regulated utility, or governmental statues or regulations superimposed after the fact.  If a delay or failure in performance by the Contractor arises out of a default of its subcontractor, and if such default of its subcontractor arises out of causes beyond the control of both the Contractor and subcontractor, and without the fault or negligence of either of them, the Contractor shall not be liable for damages of such delay or failure, unless the supplies or services to 

be furnished by the subcontractor were obtainable from other sources in sufficient time to permit the Contractor to meet the required performance schedule.

Labor Code/Workers’ Compensation:  Contractor certifies and is aware of the provisions of Section 3700 of the Labor Code which requires every employer to be insured against liability for Workers’ Compensation or to undertake self-insurance in accordance with the provisions of that Code, and Contractor affirms to comply with such provisions before commencing the performance of the work of this contract.

Monitoring, Reporting, Review Requirements:

A. The Contractor shall submit Annual Monitoring Reports presenting findings and addressing whether monitoring objectives have been achieved.  A copy of each report shall be submitted to GCAP in hard copy and electronic format. 

B. Reporting:  The Contractor shall provide quarterly progress reports to GCAP. These reports are due by the 10th day of the month following each calendar quarter (January, April, July, and October) throughout the duration of the project. Information should be provided in hard copy and electronically.  All Annual Reports, Final Reports, and other Project Reports should be submitted as stated to GCAP in duplicate hard copy and electronic format. All such reports shall be labeled with the following information: CBDA contract number, CBDA project number, recipient organization and contact information, project title, and associated project task.

C.
Performance Measures Reporting:  Contractor shall submit, at a minimum, annual project reports presenting findings and addressing project progress consistent with description in Attachment G of the ERP 2002 PSP.  Data for research, monitoring, and restoration projects should be submitted to GCAP annually in hard copy, as a PDF file and in an electronic format compatible with Microsoft Access, such as Excel.  Data for all other projects should be submitted annually in hard copy and electronically in a Microsoft format. GCAP will work with Contractor to ensure appropriate measures have been identified and to assist with consistency of nomenclature and units.

D.
Program Review Presentations:  The Contractor is expected to present progress or the final outcomes of the project work at one or more CALFED Science Conferences, once the project is underway.  

E.
Environmental Documentation:  It is the Contractor’s responsibility to satisfy all applicable local, state, and federal environmental laws and regulations (including CEQA and NEPA) and to obtain all necessary environmental and other permits, approvals, and documents.  The Contractor must submit copies of all final permits, documents, and approvals necessary for the project, to GCAP prior to undertaking any work requiring such permits, documents, and approvals.  If work is to take place on property not under the control of the Contractor, then prior to proceeding with work, the Contractor shall provide advance written consent of the landowner to GCAP.   

As a condition of grant funding, Contractor is required to utilize the information and analysis in the CALFED Programmatic Environmental Impact Statement/Environmental Impact Report (PEIS/EIR), to the extent applicable, in evaluating CEQA and NEPA compliance needs for the project. 

As a further condition of grant funding, Contractor is required to utilize the information, analysis, and procedures in the CALFED Multi-species Conservation Strategy (MSCS), to the extent applicable, in complying with state and federal endangered species acts for the project.

Further information about the CALFED PEIS/EIR, MSCS, and use of these documents for individual projects may be obtained in the Guide to Regulatory Compliance for Implementing CALFED Actions Volumes I and II located at http://calwater.ca.gov/CALFEDDocuments/GuideToRegulatoryCompliance.shtml and by contacting: California Department of Fish and Game (CDFG) contact: 


Suzanne DeLeon 
  


4001 N. Wilson Way
  

Stockton, CA 95205-2486


Tel: (209) 942-6069



Email: sdeleon@delta.dfg.ca.gov
F.
Peer Review:  As necessary, the Agency or CBDA staff may establish peer review panels to review and comment on the Contractor’s work product or deliverables.

Exhibit E:

STANDARD CONTRACT PROVISIONS REGARDING CONFLICTS OF INTEREST

SERVICES AND CONSULTING SERVICES CONTRACTS

1.
Political Reform Act Requirements
A. Form 700 Disclosure: The Authority staff will evaluate the Contractor, subcontractor(s), and their key staff and determine whether these individuals are “consultants,” i.e., a public official, within the meaning of the Political Reform Act, specifically Government Code § 82048 and Title 2, California Code of Regulations § 18701.  Accordingly, the Contractor, the Contractor’s key staff, subcontractors and their key staff may be required to complete and submit to the Authority Filing Official a Form 700, Statement of Economic Interest, within 30 days of the effective date of the contract, updated both annually and when changes in key staff or duties occur.  The financial interests disclosed shall be for Disclosure Category 1 in the Authority’s Conflict of Interest Code, unless otherwise designated by the Director in writing.  The Form 700 is available on the Fair Political Practices Commission website, www.fppc.ca.gov.  Any questions regarding completion of the Form 700 should be addressed to the FPPC at its website or at (866) 275-3772  (866/ASK-FPPC). All consultants will also be required to submit a leaving office statement upon completion of all contract assignments.

B. Financial Conflict of Interest Prohibition: Contractor must review the Form 700’s filed by its key staff and subcontractors and determine whether, in the light of the interests disclosed, performance under the contract could violate Government Code § 87100.  Government Code § 87100 provides:

“No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

C. Consequences of Failure to Comply with Political Reform Act Requirements: Any one of the following shall constitute a breach of this Contract and shall be grounds for immediate termination of this Contract: 

(1) Failure to complete and submit all required Form 700(s) within the 30-day period as required in paragraph A above, or respond to any request from the Authority Filing Official for additional information regarding the Contractor’s Statement of Economic Interests; 

(2) Failure to notify the Authority of a potentially disqualifying conflict of interest;

(3) The determination by the Authority or the Contractor that any individual, who is a contractor or subcontractor key staff member, has a financial interest which could result in a violation of Government Code § 87100; however, the Authority may opt to waive such breach if Contractor replaces any such individual within two working days after a determination of such financial interest

2. Current and Former State Employees  

Contractor should be aware of the following provisions regarding current or former state employees. If Contractor has any questions on the status of any person rendering services or involved with the Agreement, the awarding agency must be contacted immediately for clarification.

A. Current State Employees (Pub. Contract Code, § 10410): 

1) No officer or employee shall engage in any employment, activity or enterprise from which the officer or employee receives compensation or has a financial interest and which is sponsored or funded by any state agency, unless the employment, activity or enterprise is required as a condition of regular state employment. 

2) No officer or employee shall contract on his or her own behalf as an independent contractor with any state agency to provide goods or services.

B. Former State Employees (Pub. Contract Code, § 10411):

1) For the two-year period from the date he or she left state employment, no former state officer or employee may enter into a contract in which he or she engaged in any of the negotiations, transactions, planning, arrangements or any part of the decision-making process relevant to the contract while employed in any capacity by any state agency.

2) For the twelve-month period from the date he or she left state employment, no former state officer or employee may enter into a contract with any state agency if he or she was employed by that state agency in a policy-making position in the same general subject area as the proposed contract within the 12-month period prior to his or her leaving state service.

C. If the Contractor violates any provisions of above paragraphs, such action by Contractor shall render this Agreement void. (Pub. Contract Code, § 10420.)

D. Members of boards and commissions are exempt from this section if they do not receive payment other than payment of each meeting of the board or commission payment for preparatory time and payment for per diem. (Pub. Contract Code, § 10430 (e).)

3. Representational Conflicts of Interest  

Bidders/the Contractor must disclose to the Authority Program Manager any activities involving representation of parties, or provision of consultation services to parties, who are adversarial to the Authority either for this Agreement or other actions or litigation involving the Authority.  Bidder/Applicant shall include in its proposal/SOQ a description of any direct involvement by the proposed contractor or subcontractor personnel with parties who are adverse to the Authority, concerning both matters related to this Agreement or matters not related to this Agreement.  The Authority may immediately terminate this contract if the contractor fails to disclose the information required by this section.  The Authority may immediately terminate this contract if any conflicts of interest cannot be reconciled with the performance of services under this contract.

4.
Financial Interests in Contracts
Contractor should also be aware of the following provisions of Government Code § 1090: 


“Members of the Legislature, state, county district, judicial district, and city officers or employees shall not be financially interested in any contract made by them in their official capacity, or by any body or board of which they are members.  Nor shall state, county, district, judicial district, and city officers or employees be purchasers at any sale or vendors at any purchase made by them in their official capacity.”

5 Prohibition on Contracts for End Product of Contract  

Pursuant to the provisions of Public Contract Code §10365.5, and notwithstanding the exception to subsection (c) of Public Contract Code §10365.5, the Contractor and subcontractors (except for subcontractors who provide services amounting to 10 percent or less of the contract price) may not submit a bid/SOQ, or be awarded a contract, for the provision of services, procurement of goods or supplies or any other related action.

5
5

08/04/05


